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anrg# (r8le) zrrqtRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of 010 No. 22/CGST/Ahmd-South/JC/NB/2022-23~: 14.09.2022 passed by
Joint Commissioner, CGST, Ahmedabad South

314lciicbcil "cbT rJTB ~ "9c'lT Name & Address

Appellant

Mis Dharmshil Agencies
Dharmshil House,
Ashirwad Paras Corporate House,
Corporate Road, Prahladnagar,
Ahmedabad - 380015

al{ an# ga 3r@ am?gr a ori#ts rma aar & a a gr mer #a fa zuemferf Ra
sag ng ma 3nf@rant at rat qr g=7era matwgra uaar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ tl-<cb Ix "cbT :fRl"a:roT~

Revision ay)plication to Government of India:

( ah4ta qrzca 3rf@rfzm, 1994 t err or Rt sag gmcii a i pita en1 qt
'311-tITTT cB" ~~ 9x--t);cb cB" 3RfTm g=rt±ro an4a 3efl ifra, rd war, f4a iar4a, TUT
fan, atst ifGr, #Ra tua, ira Hf, { fact : 110001 cfil" cBi" \J[Rf~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

@) z,fa ma at R a # sa } g1far qr f}ft qugrrr u arr nrara i I
fa4 ausr au aruerurma una g 1=frf ±i, a fa4t aoer4r zn vet ii ark as fcRfr
rar a fa»ft rusrwr 'st mn 4 ufasu a hr g{ &l

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
Ar6her factory or from one warehouse to another during the course of processing of the goods in a

Juse or in storage whether in a factory or in a warehouse.
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Tr« # ars fatz zn 7gr Raffa m q zn mT # fRfu j sqzjru zrca ah
~~ '3c'4 I G1 ~ cf)" me cf)" ~ if \iTT" 'f'.fRcf a are fa#h zz zn 7gr Pl l!T@ a "B" I

(A) '- In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

ts) aft ze r gar fag f@ 'f'.fRcfas (ura zu per a) fufa fa +n mra zt

(B) In case of goods exported outside India. export to Nepal or Bhutan, without payment of
duty. .

~'3c'4 I c;.-J cBl° '3c'4 I c; .-J ~ cf5" 'TRfA a fry sit sq€t a#fee rr at ·{ & sit ha3rs
uit ga err gi fu k galRla 3gar , 3r8le a grr aRa atr u <:rr GfTc;" if fctro
srffr (i.2) 1998 tITTT 109 8ffi ~ ~ -rrq "ITT I

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~'3N1c;.:i ~ (3m) Plt14-11c1<:>11, 2001 cf5" ~=r 9 cf5" 3TTfJfu FclPJFcf15c:, m tmllT ~-8 if
ufit #, hf mg fa am2 hf feta Rh r a sfaa-sm?gr rgi ar#ta
3#gr t atat ufii arr Ufa 3n4a f@auu aRq tr arr arr <.qr 4n ff
cf5" 3TTfJfu tITTT 35-~ # f.4mfur tBl" cf5" ~ cf5" x,wr # mer €tr-6 areal st f ft et
afeg

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of. the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf8ca 3ma mer uzi via a ta arg qt za ua aa @lit u) 2o0/-t#m"
'TRfA 8l rg 3jh urgi icram va Gara net "ITT cTT 1000/- cBl° tBR-r 'T'@A c#l- ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zrca, #tu sara gre vi tara ar4#tr naf@raw # If 3r@ta.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a€tu qrzrca 3rfenfua, 1944 t err 36-4/35-< # sifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(co) '3craf8iftia 9R-c-8ic; 2 (1) "cb" if~ Jrj'liR cf5" 3@TcJT al srfl, ar4ta a mu #a zyca,
#tu scar4a rec ya hara or4h#tu quf@au(Rec) at ufa 21fr 4)feat, Gren1ala
a 2al, sgIf] i4a , 3/al , fry/R, 3land1Id-aoooc4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? z 3maga{ on2ii ar rr#gt tr & at re@ls pa 3jar a fg# mr Tari
sqfaa air a fur ma Ry sr tea slgy #ft fa fur udl rj a aa a fg
zqenfenf 3@)l nznf@raur at ya 3fl u €ta war #t va zmaa fa uar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

1rarer zrcaarf@Ru 1ozo zuenrisgitr #t rgq-4 a sifa faefRa fag 3I3a 3a
3la u corr?gr zrenfenf Ruf1 Tf@era=rt mg a >ff[fcp #t ga ufu 6.6.so h
pr-arz1rcizl g[ca fea cm ±tr a@g [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z 3it iif@ +ai at Rirur a ah fa#i at 3j #ft ezn ana[fa f@au urr & it
#tar zre, #hr sari zrea vi arz 3r9hara =nn@raw (ruff@fe) fr1, 1982 #i ffe
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Prqcedure) Rules, 1982.

au fl zca, €ta Garza zrea v ala a4l#tu nuf@ran1(frec),
,far4hilt a mm i asfariv4Demand) gi is(Penalty) q5'f 10% 'WT\lfl-!Tci5'BT
afaf? trait, 3ffraaqs o#lsu&i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

4taGaraca sjarah siaf, fretgt "cJmclf cl?9" l-liTr"(Duty Demanded)
a. (Section) is ±upaaffRaft;
z farma ?raz 3fez a6lfr;
a 2nae 3fezfithfa 6 b azaaRt.

» rsqfst v«if srflj as&kqsslgear, ar8hr aRr av bf@gqfasTR@urVI
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:.
(iv) amount determined under Section 11 D;
(v) amount of erroneous Cenvat Credit taken;
(vi) amount payable under Rule 6 of the Cenvat Credit Ru\es.

z en± h fa ar@le ufawrkwar usi zes srrarzreaa aus [qafRa staii fksr zyeso# 10%

auraluanribaaaus Ralf@agtaraus# 1o4rarruRtratI
In view of above, an appeal against this order shall lie before the Tribunal on payment of

· f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
y alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Dharmshil Agencies,

Dharmshil House, Ashirwad Paras Corporate House, Corporate Road,

Prahladnagar, Ahmedabad - 380 015 (hereinafter referred to as the

appellant") against Order in Original No. 22/CGST/Ahmd-South/JC/NB/2022

23 dated 14.09.2022 [hereinafter referred to as "impugned ordei'] passed by

the Joint Commissioner, CGST, Commissionerate : Ahmeclabacl South

[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AAEFD5653NST001. The appellant were

engaged in providing Business Auxiliary Services and Repair and Maintenance

Services. During the course of audit of the financial records of the appellant, it

was observed that they had booked an income amounting to Rs. 8,32,05,000/

for the period from October, 2013 to June, 2017 towards Lease Rent Income. It

was seen that the appellant had entered into a lease agreement dated

03.10.2009 with Mis. Arvind Ltd. (hereinafter referred to as 'Arvind') for

leasing machinery owned by them for a period of eight years, starting from j

January, 2010. The rent income was fixed at Rs. 18,49,000/- per month. This

lease rent income was booked by the appellant as income in their financial

records. It appeared that the activity of leasing machinery for a consideration

is not covered under the Negative List of Services under Section 66D of the

Finance Act, 1994. It further appeared that there is no exemption granted to

such activity under any Notification. Therefore, it appeared that the leasing of

machinery by the appellant was within the definition of service under Section

65B (44) of the Finance Act, 1994. Accordingly, it appeared that the appellant

were liable to pay service tax amounting to Rs. 1,13,47,313/- on this amount.

2. l The appellant were called for pre-Show Cause Notice consultation on

12.04.2019. However, they did not appear for the same. Therefore, the

appellant were issued SCN on 12.04.2019. The appellant challenged the SCN

issued without following Instruction issued from F.No. 1080109IDLAIM/SC/15

dated 21.12.2015, 1080/DLA/CC Conference/2016 dated 12.01.2016 and

Maste · Circular No. 1053/02/2017-CS dated 10.03.2017, by way of Special Ci]

0

0
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Application No. 8255 of 2019 before the Hon'ble High Court of Gujarat. The

Hon'ble High Court vide Order dated 23.07.2021 set aside the SCN and

directed to give the appellant reasonable opportunity of making consultation

and thereafter issue SCN on being satisfied for issuance of the same.

Accordingly, the appellant were granted pre-SCN eonsultation on 25.08.2021

and thereafter, issued Show Cause Notice bearing No.

GADT/Tech/SCN/ST/14/2021-Tech and Legal dated 16.09.2021 wherein it was
proposed to :

a) Recover the service tax amounting to Rs.1,13,47,313/- under the first

proviso to Section 731) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

b) Impose penalty under Section 78(1) of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned wherein :

I. The service tax amounting to Rs. 1,13,47,313/- was confirmed under the

proviso to Section 73 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

II. Penalty amounting to Rs. 92,90,485/- was imposed under Section 78(1)

of the Finance Act, 1994.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. There appears to be an error in appreciating the ownership of the

machinery and the possession and control of the machinery. It is

undisputed that they continue to remain owner of the machinery. There

is no sale of the machinery.

11. The person taking the machinery on lease would put it to use and,

therefore, the impugned machineries are definitely put to use, which is

also not in dispute. They are not concerned with the manner of use by

Arvind. The SCN also accepts that they had provided the. machinery for

use. There is no evidence or allegation that the use is with them or within

their control.

1u. The machines leased were in the physical possession ofArvind and wereoo

perated by them and the machinery was under the control of Arvind.



6

F No.GAPPL/COM/STP/3083/2022

The possess1on, control and use of the machinery was with Arvind,

though they could not otherwise part with the machinery.

They are not able to apprehend how the department has found that there

is no transfer of right of possession and effective control.

The legal ownership continues to be with them but the possession is with

the Lessee. In these circumstances, the conclusion sought to be drawn in

the SCN is not even remotely supported by the lease agreement. The

activities are outside the scope of taxable services and no tax as

demanded is payable.

v. The SCN was issued without jurisdiction and is void. The SCN issued by

the Joint Commissioner, Audit is wholly devoid of jurisdiction and

contrary to the spirit and intent of the Finance Act, 1994 and the order

passed by the Hon'ble Supreme Court.

vu. The Central Excise Officer empowered to issue SCN under Section 73 of

the Finance Act, 1994 is only the jurisdictional officer and the Audit

Commissionerate Officers, therefore, cannot be considered as 'the'

'Central Excise Officer' empowered to issue SCN. Thus the present SCN
is without jurisdiction.v. In the case of ITC Ltd. Vs. Commissioner of Central Excise - 2019 (368)

ELT 216 (SC), the Hon'ble Supreme Court had in the context of similar

definition of the term 'assessment' under the Customs Act, 1962 held

that assessment includes self-assessment.

IX. It is well known that where the statute confers the power to perform an

act on different officers, especially when they belong to different

departments, they cannot exercise their powers in the same case. Where

one officer has exercised his powers of assessment, the power to order re

assessment must also be exercised by the same officer or· his successor

and not by another officer of another department.

x. They rely upon the decision of the Supreme Court In the case of

Commissioner of Customs Vs. Sayed Ali - 2011 (265) ELT 17 (SC) which

was approved by the Hon'ble Supreme Court in the case of Canon India

(P) Ltd Vs. Commissioner of Customs - 2021-VIL-34-SC.

x1. Section 73 of the Finance Act, 1994 is also based on the above principle.

Applying the ratio of the above decision in the context of the Finance Act,

"the" Central Excise officer is the officer within whose jurisdiction

0

0

V.

1V.
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the assessee obtains registration, pays taxes, files returns and comply

with all other formalities and compliances under the Act.

x11. Thus, apart from providing for a particular officer who can issue SCN, it

also contemplates that the adjudication of the SCN shall be done by 'the'

same Central Excise Officer who has issued the SCN.

► Reliance is placed upon the decision in the case of Consolidated Coffee

Ltd. & Anr. Vs. Coffee Board, Bangalore - (1980) 3 8CC 358; Shri Ishar

Alloy Steels Ltd. Vs. Jayaswal Neco Ltd.- (2001 3 8CC 6091; Canon

India (P) Ltd Vs. Commissioner of Customs - 2021-VIL-34-SC-CIJ.

xm. Hence, the SCN issued by the Joint Commissioner, Audit

Commissionerate is without jurisdiction and contrary to the provisions

of the Finance Act, 1994. Accordingly, the impugned order is liable to be
0 set aside.

v. The pre-consultation was before Joint Commissioner, Audit. Since the

Joint Commissioner, Ahmedabad South is the adjudicating authority

and since no pre-consultation was done by his office, the effect is as if no

pre-notice consultation was done. This would render the notice void.

Reliance is placed upon the Instructions dated 08.07.2016, 13.07.2016

and Master Circular dated 10.03.2017.

vu. The proposal raised in the SCN is without appreciating the relevant

clauses of the agreement entered into with Arvind and. also overlooking

the provisions of the Finance Act as well as the judgments on the said

issue. It is a settled legal position that where there has been a transfer

of right to use, the same would be treated as an instance of deemed sale

attracting levy of sales tax and in such cases, service tax would not be

attracted.

vu1. By virtue of sub-clause (d) to clause 29A ofArticle 366 of the Constitution

of India, the transfer of right to use any goods for any purpose if deemed

to be a sale of those goods by the person making the transfer and such

transaction would be liable to Sales 'Tax/VAT.

1x. Their contention of there being transfer of right to use has not been

disputed. Appropriate sales tax has also been discharged by them on the

receipt of lease rent. Accordingly the activity was within the scope of

Clause (29A) of Article 366 of the Constitution of India and hence,

eluded from purview of taxable services under the Finance Act.

0
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x. All the relevant details regarding the transaction were part of their

statutory records and hence, were within the knowledge of the

authorities who had conducted audit in the past.

Even post 01.07.2012, any transaction involving supply of tangible goods

or transfer of goods by way of hiring, leasing or licensing with the right

to use such goods shall be deemed as a sale and attract sales tax levy.

Reliance is placed upon Circular No. 198/08/2016-Service Tax dated

17.08.2016 and the judgment in the case of Bharat Sanchar Nigam

Limited Vs. UOI - 2006 2) STR 161 (SC); G.S.Lamba and Sons Vs. State

of A.P. - 2015 (324) BLT 316 (A.P); Gimmco Ltd. Vs. Commissioner of

C.Ex., & S.T., Nagpur - 2017 (48) STR 476 (Tri.-Mum,); Universal

Dredging and Reclamation Corporation Ltd. Vs. Commissioner of CGST

and Central Excise - 2020 (78) GSTL 244 (Ti. -Chennai); Order dated

25.04.2016 in the case of Aims Pharma Pvt. Ltd. Vs. C.C.E & S.T..

Vadodara-I in ST Appeal No. 111493 of 2016.

xm. The payment of VAT in accordance with the Gujarat Value Added Tax

Act. 2003 has sought to be undermined by suggesting that they had

wrongly paid VAT as the case was not of inter state sale. However, it

may be appreciated that the authorities under the said regime have not

raised any doubt or dispute and, hence, the assertion that they had

wrongly paid VAT is without any basis.

xiv. The demand is time barred. There is no allegation or evidence to suggest

any contravention, suppression or misstatement on their part with an

intention to evade payment of duty. In such circumstances, the benefit

of extended period would riot be available to the department.

xv. All the transactions have been recorded in their audited books of

accounts and balance sheet which are scrutinized by the departmental
officers at the time of audit.

xv. Reliance is placed upon the judgment in the case of Hindalco Industries

- 2003 (161) ELT 346, Kirloskar Oil Engines Ltd. Vs. CCE, Nashik

2004 (178) ELT 998 and Martin and Hariss Laboratories Ltd. Vs.
Commissioner 2005 (185) ELT 421.

xvu. Regarding issue of suppression and invocation of extended period,

reliance is placed upon the judgment in the case of Padmini Products 

1989 (43) ELT 195 (SC); Chemphar Drugs and Liniments - 1989 (40)

\
4

0

0

Xl.

Xll.
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ELT 276 (SC); Continental Foundation Jt. Venture Vs. CCE,

Chandigarh - 2007 (216) ELT 177 8C).

xv111. When there is no justification in demand of duty, no penalty could be

lawfully or justifiable imposed. Reliance is placed upon the judgment in

the case of Hindustan Steel Limited - 1978 ELT J159).

xIx. The present case is not a case of any tax not levied or short levied or

erroneously refunded and hence the provision pertaining to interest are

not applicable. Interest liability would arise only when any duty was

liable to be paid as determined under the said Act.

xx. In respect of Revenue Para 1, they had not availed cenvat credit during

the period in question and, hence, the observation of the department is

factually wrong.

O • L respect of Revenue Para 2, they had reported their turnover properly

in the returns filed by them. There was no short disclosure of turnover

and consequently no short payment of tax. The department had not

considered the excise returns and service tax returns filed by the for F.Y.

2016-17 and FY. 2017-18.

xx11. In respect of Revenue Para 3, it is submitted that they had filed all their

returns regularly and in time. The said fact has not been verified by the

department before passing the impugned order.

Regarding Revenue Para 4, it is submitted that they agree with theXXlll.

0
observation of the department and they had made payment through

DRC-03 dated 06.05.2022.

Regarding Revenue Para 5, it is submitted that they agree with the

observation of the department and they had made payment through

DRC-03 dated 06.05.2022.

xxv. They had regularly filed their returns and there has been no suppression

nor any wilful misstatement. They have also filed their audited Balance

Sheet disclosing all the information. Hence, penalty should not be

imposed.

xxv1. Interest is payable for non payment or delay in payment of duty. As there

is no liability of duty, interest is also not payable.

xxvii. Extended period cannot be invoked as there is no wilful misstatement.

This can be vouched on the basis of their filing returns under various tax

t., laws and also audited Balance Sheet with Income Tax department

·. lisclosing all information. The SCN is, hence, time barred.

XXIV.
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5. Personal Hearing in the case was held on 03.03.2023. Shri Shridev J.

Vyas, Advocate, appeared on behalf of appellant for the hearing. He reiterated

the submissions made in appeal memorandum. He stated that a part of the

demand is beyond the limitation under extended period. He stated that he

would make a further written submission. However, the appellant did not
submit any further written submission.

6. I have gone through the facts of the .case, submissions made in the

Appeal Memorandum, the submissions made during the personal hearing and

the materials available on records. The issue before me for decision is whether

the appellant are liable to pay service tax on the lease rent income received by

them by way of leasing of Machinery to Mis. Arvind. The demand pertains to
the period from October, 2013 to June, 2017.

7. Before dealing with the merits of the present appeal, I take up the issue

regarding jurisdiction of the Joint Commissioner, Audit to issue the impugned

SCN. In this regard, it is observed that the appellant had raised this issue

before the adjudicating authority and the same was dealt with at Para 41 to

45 of the impugned order by the adjudicating authority. The appellant have in

the present appeal not controverted the findings of the adjudicating authority

and neither have they come forward with any new grounds on the issue of

jurisdiction, which requires a decision by this authority. Therefore, I do not

find any reason to deal with the issue ofjurisdiction raised by the appellant.

8. The appellant have, in their appeal memorandum as well as in the course

of-the personal hearing, also raised the ground of limitation. In this regard, it

is observed that the impugned SCN was issued on 16.09.2021 demanding

service tax for the period from October, 2013 to June, 2017.The appellant were

earlier issued SCN on 12.04.2019, which was set aside by the Hon'ble High

Court of Gujarat vide Order dated 22.07.2021. However, the Hon'ble High

Court had allowed the department to issue fresh SCN after following the

process ofpre-SCN consultation and the appellant were directed to extend full

cooperation and not raise the issue of limitation in respect of the demand, as

the action of raising the demand was taken by the department within the

e limit. The ST-3 returns for the period from October, 2013 to

0

0
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March, 2014 is to be filed by the 25h ofApril, 2014 in terms of Rule 7(2) of the

Service Tax Rules, 1994. The impugned SCN was issued initially on 12.04.2019

and in terms of the Order dated 23.07.2021 of the Hon'ble High Court of

Gujarat, the appellant cannot raise the issue of limitation. Considering these

facts, I am of the considered view that there is no merit in the contention of the
appellant as regards limitation.

0

9. Coming to the merits of the present appeal, it is alleged in the SCN

issued to the appellant, that they have provided taxable service as

contemplated under Section 65B (44) of the Finance Act, 1994. The relevant

portion of the text of the said section is reproduced oelow :

"service" means any activity carried out by a person for another for consideration,
and includes a declared service, but shall not include-

(a) an activity which constitutes merely,
(i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or
(ii) such transfer, delivery or supply of any goods which is

deemed to be a sale within the meaning of clause (29A) of article
366 of the Constitution; or

(iii) .a transaction in money or actionable claim;"

9.1 It is observed that while Section 65B(44) of the Finance Act, 1994 defines

'service', Section 66D of the Act is in respect of the Negative List of Services

and Section 66E is in respect of Declared Services. It is observed that the

department has, in the impugned SCN, not specified the nature of the service

0 provided by the appellant and it has been only alleged that the activity carried

out by the appellant is a service in terms of Section 65B (44) of the Finance

Act, 1994. Having gone through the facts of the case, I find that the activity

carried out by the appellant, i.e., leasing ofmachinery, is covered under Section

66E() of the Finance Act, 1994, which is reproduced below :

.. transfer of goods by way of hiring, leasing, licensing or in any such maimer
without transfer of right to use such goods;"

9.2 However, since the SCN does not allege that the activity carried out by

the appellant is covered under Section 66E£) of the Finance Act, 1994, I

refrain from deliberating upon the issue in dispute in terms of the said Section

and proceed to examine the issue in terms of the provision of law invoked in

the impugned SCN.
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9.3 As stated hereinabove, the department has merely alleged that the

appellant are providing a service as provided under Section 65B(44) of the

Finance Act, 1994. The appellant have, on the other hand, contended that their

leasing machinery to Arvind involves 'transfer of right to use' and is

accordingly. excluded from the purview of service tax in terms of Section

65B(44) (a)(ii). It is observed that clause (29A) ofArticle 366 ofthe Constitution

of India is in respect of 'tax on the sale or purchase of goods and sub-clause (cl)

of clause (29A) is in respect of "a tax on the transfer of the right to use any

goods for anypurpose (whether or not for a specifiedperiod) for cash, deferred

payment of other valuable consideration" It, therefore, is clearly evident that

'transfer of right to use any goods for any purpose' is excluded from the

definition of service in terms of Section 65B(44)(a)6i) of the Finance Act, 1994

by virtue of it being deemed to be a sale within the meaning of clause (29A) of

Article 366 of the Constitution of India.

10. At this juncture, I find it pertinent to refer to Circular No. 198/08/2016

Service Tax dated 17.08.2016 issued by the CBIC, the relevant portion ofwhich
is reproduced below :

"2. The matter has been examined. I am directed to draw your attention to the
fact that in any given case involving hiring. leasing or licensing of goods. it is
essential to determine whether, in term'> of the contract, there is a transfer of
the right to use the goods. Further, the Supreme Court in the case of Bharat
Sanchar Nigam Limited v. Uion ofIndia. reported in 2006 (2) S.T.R. 161
(S.C.). had laid down the following criteria to determine whether a transaction
involves transfer of the right to use goods. namely. -

a. There must be. goods available for delivery;
b.' There must be a consensus ad idem as to the identity of the
goods:
c. The transferee should have a legal right to use the goods 
consequently all legal consequences of such use, including any
permissions or licenses required therefor should be available to
the transferee;
d. For the period during which the transferee has such legal
right, it has to be to the exclusion to the transferor this is the
necessary concomitant of the plain language of the statute - viz. a
"transfer of the right" to use and not merely a licence to use the
goods;
e. Having transferred the right to use the goods during the
period for which it is to be transferred. the owner cannot again
transfer the same right to others.

3.1 This criteria must invariably be followed and applied to cases involving
hiring. leasing or licensing of goods. The terms of the contract must be studied
carefully vis-a-vis the criteria laid down by the Supreme Court in order to
determine whether service tax liability will arise in a given case. It is not
possible to either give an exhaustive list of illustrations or judgements on this
issue. Cases decided under the Sales Ta/VAT legislations have to been.

0

0
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considered against the background of those particular legislative provisions and
terms of contract in that case."

10.1 The issue on hand is required to be examined in terms of the above

referred Circular. It is not a matter of dispute that there are goods available

for delivery and the same have been delivered and installed at the premises of

Arvind. The appellant have entered into a Lease Agreement dated 03.10.2009

and the tenure of the lease is for eight years. On perusal of the said agreement,

it is observed that the identity of the goods are as per the First Schedule to the

agreement between the appellant and Arvind. In terms of clause 3.2 and 3.4 of

the said agreement, the appellant have the right to use the leased machinery

and the lessee is required to comply with all laws and regulations relating to

possession, operation and use of the said machinery and assumes all risks and

liabilities arising from or pertaining to the possession, operation or use of the

said machinery. Para 4.2 of the said agreement stipulates that upon the lessee

paying the rent and observing all conditions of the agreement, they shall be

entitled to hold, possess and enjoy the said machinery during the tenure of the

agreement without any interference or disturbances by the lessor i.e. the

appellant or any other person. Further, in terms of clause 4.3 of the said

agreement, the appellant undertakes not to sell or transfer the leased

machinery during the lease period to any party so long as the lessee complies

with the obligations mentioned in the agreement. In view of these conditions

in the said agreement between the appellant and Arvind, · I am of the

considered view that the five conditions enumerated by the CBIC in the above

referred Circular dated 17.08.2016 stand complied with and, therefore, the

transaction of leasing the said machinery by the appellant to Arvind is with

transfer of right to use the said machinery.

10.2 In the impugned order, the adjudicating authority has recorded at Para

17 that "In the present case, the effective control and possession of goods

remains with the lessor and the lesee has been merely given right to use the

goods i.e. textile machinery and therefore there is no transfer ofright to use in

this case". It has also been held that criteria (c) of the judgment of the Hon'ble

Supreme Court in the case ofBSNL and Board's Circular dated 17.08.2016 has

not been fulfilled. Further, the adjudicating authority has at Para 59 of the---
ed order recorded his finding that criteria (e) of the BSNL judgment

o bot been satisfied.
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10.3 I have perused the agreement between the appellant and Arvind as well

as the clauses referred to in the impugned order and find that the above

allegation in the SCN is fallacious inasmuch as the clauses of the said

agreement only stipulate that the ownership of the leased machinery does not

change and remains with the Lessor, i.e., the appellant. Further, the clauses

referred to clearly indicate that during the tenure of the lease, the machinery

would be in the possession of the lessee, i.e., Arvind. It is pertinent to refer to
clause 4.5 of the agreement which stipulates that "Normally Lessor shall carry

out the undertaking repair, maintenance of the said machinery. However, in

exceptional cases it shall permit and allow the Lessee to maintain and repair

the said machinery for the beneficial enjoyment and continuous use of the said

machinery by the lessee" The language employed in the clauses of the

agreement makes it amply clear that while the ownership of the machinery

remain with the appellant, the lessee, i.e., Arvind have the right to use of the
machinery during the tenure· of the lease.

10.4 The CBIC had vide Circular dated 17.08.2016 clarified that the five

criteria laid down by the Hon'ble Supreme Court in the BSNL judgment must

invariably followed and applied to cases involving hiring, leasing or licensing

of goods. These five criteria are reproduced in Para 10 above. In the impugned

SCN, criteria (c) has been alleged to have been not fulfilled. In this regard, I

find it relevant to refer to clause 3.4 of the agreement between the appellant

and Arvind, the relevant portion of which is reproduced below:

"Lessee agrees to comply with all laws, regulations and orders relating to the
possession, operation and use of the "Said Machinery" and assumes all risks or
liabilities arising from or pertaining to the possession, operation or use of the
"Said Machinery".

10.5 It is observed from clause 3.4 of the agreement between the appellant

and Arvind that the said criteria (c) of the BSNL judgment stands complied

with inasmuch as all legal consequences including permissions or licenses are
to be complied with the lessee i.e. Arvind.

10.6 Further, criteria (e) of the BSNL judgment stipulates that "having

transferred the right to use the goods during the period for which it is to be

transferred, the owner cannot again transfer the same right to others. In this

0

0
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regard, I find it pertinent to refer to clause 4.3 of the said agreement between

the appellant and Arvind, which is reproduced below :

"The Lessor undertakes not to sell or transfer the same during the lease period
to any party so long as Lessee is complying with the obligations mentioned in
this agreement".

10.7 It is evident from the above clause of the said agreement that the

appellant cannot sell or transfer the said machinery leased to Arvind during

the tenure of the lease period. This clearly indicates that for the duration of

the lease period, the right to use the said machinery is with the Lessee i.e.

Arvind. Accordingly, criteria (e) of the BSNL judgment stands fulfilled.

10.8 Since the agreement between the appellant and Arvind complies and.

Q fulfills the five criteria laid down by the Hon'ble Supreme Court in the BSNL

jusgment, it would be erroneous to impute that there is no transfer of right to

use the machinery. Once it is established that there is a transfer of right to use

the machinery, it is deemed to be sale within the meaning of clause (29A) of

Article 366. of the Constitution and accordingly, it stands excluded from the

purview of 'service' as defined under Section 65B (44) of the Finance Act, 1994.

11. The appellant have also contended that they are paying Sales Tax/VAT

under the Gujarat Value Added Tax Act, 2003. The department has, on the

other hand, alleged that the appellant had paid Sales Tax/VAT with a view to

0 evade service tax which is levied and charged at a rate higher than the Sales

Ta/VAT. However, it is observed that the department has not adduced any

evidence to establish that the appellant had wrongly paid Sales Tax/VAT. Be

that as it may be, there is no material on record that the payment of Sales

Tax/VAT has been held to be wrongly paid by the jurisdictional Sales Tax/VAT

authorities. Consequently, the allegation made by the department on this

count is entirely devoid of any merit.

12. The appellant have relied upon var1ous judgments of the Hon'ble

Tribunal in support of their contention that service tax is not leviable on the

income earned by them from leasing the machinery to Arvind. I find it relevant

to refer to the judgment in the case of Express Engineers and Spares Pvt. Ltd.

Commissioner of CGST, Ghaziabad - 2022 (64) GSTL 112 (Tri.-All.)

. ein the Hon'ble Tribunal had held that :sE'+= 2~
\
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25. In the present case, the nature of the transaction between the appellant
and the customers, as is clear from the contract, reveals that :

(i) Specific equipments for specific duration for hire were
agreed upon between the appellant and the customers;
(ii) The appellant received a fixed monthly amount based on
maximum number of hours specified in the work order;
(iii) If the equipment was operated beyond the maximum
working hours per month, overtime charges were recovered onpro
rata basis:
( iv) All Statutory Regulations were required to be complied with
by the customers;
(v) If the customer required an operator, it was provided by the
appellant with the equipment;
(vi) The customer was responsible for issuing directions to the
operator regarding the operation of the equipment;
(vii) The appellant did not have any control over the equipment
and the effective control was with the customer. This is because the
customer drew plans and issued instructions to the operator for
operating the diesel generator sets according to the work
requirement;
(viii) There was no minimum and maximum number of hours
prescribed for operation of the machine and the duration of use of
the equipment was entirely at the discretion of the customer;
(ix) In some cases the responsibility of maintenance of diesel
generator sets was on the appellant;
(x) The diesel/fuel and lubricant required to run the diesel
generator sets was to be provided by the customers; and
(xi) The equipments could not leave or enter the premises of the
customers without a pass issued by the customers.

26. Thus, the transaction between the appellant and the customers would
qualify as a transfer of right to use goods with the control and possession over
the diesel generator sets passing on to the customers."

12.1 Further, in the case of Century Pulp and Paper Vs. Commissioner of

C.Ex.. & S.T.. Meerut-II -- 2019 (26) GSTL 42 (Tri.-Del), the Hon'ble Tribunal
had held that :

"4. We find from the facts on record that the appellant has delivered the
effective possession and control of the machinery on the said machinery, which
have been delivered to the lessee and admittedly, the said machinery was
installed in the premises of the lessee at Sonepat, Haryana. The workers of
lessee are entitled to operate such machinery and the lessee is required to take
care of the said machinery. Further. we find that pursuant to circular from the
[C.B.E. & C.]. wherein clearly explaining the scope of the service, it was
clarified that transactions, where the supply of tangible goods for use and
leviable to VAT/sales tax is a deemed sales of goods and not covered under the
scope of the proposed service. We find that the appellant had raised the ground
in reply to their show cause notice. wherein they demonstrated that they have
been paying VAT on the said transaction of lease rent and they are not liable
to pay service tax on the same transaction again. We further find that they have
been charged in the invoices raised by the appellant. Further, in the appeal
paper book. the appellant have also filed copies of the ST-3 returns and also a
certificate from their Auditor stating that VAT have been paid on such
transactions.

S. Accordingly, so far as the contention of the Lei. AR is concerned that in
impugned order, it is mentioned that the appellant have failed to lead
nee as regards payment of VAT on the said transaction, we find that the

0
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said finding is vague as the invoice itself shows charging of VAT and appellant
had contended in the very 1st reply to the show cause [notice] that they have
paid VAT. Accordingly we allow the appeal and set aside the impugned order.
The appellant shall be entitled to the consequential benefit."

12.2 In the case of Aims Pharma Pvt. Ltd. Vs. C.C.E & S.T., Vadodara·I in

Service Tax Appeal No. 11493 of 2016, the Hon'ble Tribunal, Ahmedabad had

in their Final Order No. A/10781/2019 dated 02.05.2019 held that:

4.3 As per the above terms of the MOU, it is absolutely clear that after giving
the cylinders on lease during the entire period ofMOU, the effective right of
possession, the effective control is with the lessee and not with the appellant.
As per the definition of ,supply of tangible goods", the supply will fall- under
the taxable services only when right to possession and effective control is not
transferred. Therefore, supply of tangible goods on lease basis with transfer of
right to possession and effective control will go out ofambit oftaxable services.
Moreover this transaction is undisputedly liable to VAT as the appellant are
paying the VAT as per the provision of the State Government VAT Act, the
board in the DOF letter dated 29/02/2008 (supra), in para 4.4, clarified as
below:" -

13. In view of the facts discussed hereinabove and in the light of the

judgments of the Hon'ble Tribunal as well as Circular dated 17.08.2016, I am

of the considered view that leasing of machinery by the appellant to Arvind is

outside the ambit of taxable services as it involves 'transfer of right to use' and,

consequently, the rent income received by the. appellant by leasing the said

machinery is not chargeable to service tax. In view thereof, I set aside the

impugned order and allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.
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